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Foster v Mountford: cultural confidentiality in a changing Australia
Abstract
[extract] Foster v Mountford is a case belonging to the period in which Australian courts were finding their
identity in deciding intellectual property disputes. As the first decision in Australia taking into account
Aboriginal customary rights to culturally defined notions of secrecy, it is a landmark case. It symbolises a
shift from assimilation policies based on the notion of Australia as terra nullius at the time of'discovery,
towards a growing understanding of Aboriginal customs and associated rights. As a case dealing with
anthropological publications, it has to be seen against its contemporary background of anthropological
paradigms and the emergence of the academic discipline of anthropology in Australia. The case also has
significance beyond Australian borders. In an ongoing debate about violations of indigenous cultural
secrecy and 'rights to cultural privacy', the case has been regarded as one of the few legal actions
examining such violations.
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Introduction
Foster v Mountford l is a case belonging to the period in which Australian courts
were finding their identity in deciding intellectual property disputes. As the
first decision in Australia taking into account Aboriginal customary rights to
culturally defined notions of secrecy, it is a landmark case. It symbolises a shift
from assimilation policies based on the notion of Australia as terra nullius at
the time of'discovery,2 towards a growing understanding of Aboriginal customs
and associated rights. As a case dealing with anthropological publications, it has
to be seen against its contemporary background of anthropological paradigms
and the emergence of the academic discipline of anthropology in Australia. The
case also has significance beyond Australian borders. In an ongoing debate about
violations of indigenous cultural secrecy and 'rights to cultural privacy', the case
has been regarded as one of the few legal actions examining such violations. 3
The facts of the case are straightforward and well known. Charles Pearcy
Mountford was the author and Rigby the publisher of Nomads of the Australian
Desert,4 a book containing details and pictures of secret ceremonies of Central Australian Aborigines. The details had been revealed to Mountford some
35 years earlier during the course of his research in the area. Members of the
Pitjantjara Council, an unincorporated body, on behalf of the communities concerned sought and obtained an ex parte injunction in the Supreme Court of the
1 Foster and Others v Mountford and Rigby Ltd (1976) 14 ALR 71.
2 S Macintyre, A Concise History ofAustralia, Cambridge University Press, Cambridge, 1999, pp. 34-5.
1 MF Brown, Who Owns Native Culture? Harvard University Press, Cambridge, Mass. and London, 2003,
p.33.
4 CP Mountford, Nomads of the Australian Desert, Rigby, Adelaide, 1976.
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